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circuit court of lynohburg. 

Ella N. Dillard v. The New York Life Ins. Co. 

Motions to Recover Monet — Effect on docketed motion, of failure of court to nit — 
Acts 1895-6, p. 140. — A motion to recover money, under section 3211 of the 
Code, amended by Acts of 1895-6, p. 140, when duly docketed according to 
the statute, is not discontinued by the failure of the term on account of the 
illness of the judge. 

S. G. Whittle, Judge: 

This is a motion under section 3211 of the Code of Virginia, as 
amended by Acts 1895-6, p. 140, to recover $2,000, the amount of a 
life insurance policy alleged to have been issued by the defendant com- 
pany upon the life of James Dillard for the benefit of his wife, Ella N. 
Dillard. 

The notice was to the first day of the November term, 1898, of this 
court, and was served and docketed in compliance with the require- 
ments of the statute. 

On account of the illness of the judge of the court, the November term 
was not held, and the contention of counsel for the defendant company 
is that in consequence of that fact said motion was discontinued. 

This is an important question, and, so far as I am advised, is of 
first impression. 

The section to be construed was evidently enacted by the legislature 
for the purpose of affording to one entitled to recover money by action 
on any contract, a simpler and more expeditious remedy by motion. 
It is a remedial statute and is to be construed liberally for the purpose 
of effectuating the object of its enactment. The statute, among other 
things, provides, that: 

" A motion under this section which is docketed under section 3378 shall not 
be discontinued by reason of no order of continuance being entered in it from one 
day to another or from term to term." 

The motion having been properly docketed under section 3378, it is 
plain that had the November term been held, although no action what- 
ever might have been taken by the court in regard to it, by contin- 
uance from day to day or from term to term, the statute nevertheless 
would proprio vigore have carried the motion over to the succeeding 
term, at which it might have been lawfully tried and disposed of. 

This, of itself, shows that action by the court at the term to which 
the notice is given is not essential to preserve the vitality of the pro- 
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ceedings. And no good reason is perceived for so construing the 
statute as to visit upon a diligent litigant a discontinuance of his case 
because, forsooth, a term of the court, a matter beyond his control, is, 
for some cause or other, not held at the appointed time. 

The statute declares when the terms of courts shall commence. A 
litigant has a right to assume that the law will be complied with and 
should not suffer loss from acting on the assumption. 

It is conceded that a notice to the first day of the next term will not 
abate by reason of a failure to hold the next term in course; but, by 
operation of law, will stand continued to the first day of the next term 
held. 

In such case the party giving and the party receiving the notice, 
would have been as well warranted in interpreting the notice to mean 
the first day of the next term appointed by law to be held, as if the 
month and day of the month appointed for the term had been specified 
in the notice. The legal import of the notice in the first instance is, 
that the motion will be made on the first day of the next term ap- 
pointed by law if held, otherwise on the first day of the next term 
which is actually held; and, in the second, that the motion will be 
made on the first day of the term specifically designated if held, other- 
wise on the first day of the next term actually held. So that, while 
varying in form, the legal effect of both notices is the same. In both, 
the fact that the case is to be heard at a day other than the first day 
of the next term in course is implied, not expressed, and it is as much 
implied in the one case as in the other. 

The effect of a different construction might, in many instances, oper- 
ate to defeat entirely the recovery of a just demand. A claim within 
date at the time of the institution of the original motion might be 
barred by act of limitation if that motion was discontinued, thus de- 
priving a creditor without fault or laches on his part of the right to 
collect a debt justly due. To say the least, the meaning of a statute 
should be very plain to warrant a construction which would bring 
about such a result. It seems to be the disposition of the Supreme 
Court to place such motions on the footing of common law actions. It 
has twice declared that, "on a motion for judgment for money under 
section 3211 of the Code, the notice takes the place of both the writ 
and declaration." Morotock Insurance Co. v. Panhey, 91 Va. 259; 
Grubbs v. National Life Insurance Co., 94 Va. 589. 

My conclusion is, that the motion in this case was not discontinued 
by reason of the fact that the last regular term of the court was not 
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held, and that the case is still properly on the docket, and may now be 
disposed of. 

NOTE. — The decision of the court seems plainly right. 

But might not the decision have also been based upon the provisions of section 
3123 of the Code, which declares that : ". . . . When a court fails to sit on 
any day appointed for it, or to which it may have adjourned, there shall be no 
discontinuance, but every notice, recognizance or process, given, taken, or return- 
able to the day on which the failure occurred, or to any day between that day and 
the next that the court may sit, .... and all matters ready for the court 
to act upon if it had been held on any such day, shall be in the same condition 
and have the same effect, as if given, taken or returnable, or continued to the sub- 
stituted term .... or to the next day of the same term that the court may 
sit, or to the next court in course, as the case may be ?" 



